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Part (a) Assuming that senior counsel’s opinion is correct (see note 1.8), 
discuss, with reference to relevant case law, whether the receipt of 
R5 million from the sale of Developers’ own office building on 
1 September 2014 is of a capital nature in terms of the gross income 
definition in section 1(1) of the Act 

 Ignore the recoupment of the amounts previously deducted in terms 
of section 13quin of the Act 

Marks 

GENERAL  

1 There is no definition of capital in the Income Tax Act.  In this regard guidance 
has been sought from the courts as to what constitutes a receipt or accrual of a 
capital nature. 1 

2   It should be borne in mind that the onus to provide proof that the amount is of 
capital nature rests on the taxpayer (s102 of the Tax Administration Act). 1 

INTENTION  

3 On the basis that the building in question constitutes fixed capital, the most 
appropriate test will be the determination of the intention at the time in which the 
building was constructed.  In addition, one should assess if this intention did not 
change in the intervening period. 

      In CIR v Stott the courts held that intention at acquisition is important unless 
some other factors intervene (not decisive) to show that the article was sold in 
pursuance of a scheme of profit making. 

 
1 
 
 

1 + 1 
 

CAPITAL  

4 At the time when construction started, the intention was to develop the building 
for own use, i.e. capital in nature. 

1 

5 In the CIR vs Richmond Estates case / John Bell case, it was held that the 
decision to sell capital assets and the fact that a taxpayer decides to sell capital 
assets at a profit cannot per se make the resulting profit subject to tax. This 
argument will hold water if Developers (as was the case in Richmond Estates) 
could prove that certain circumstances, other than as part of a scheme for profit 
making, forced it to sell the property. 

MAX 2 
1 
1 
 
 

OR 
1 
1 

OR 
1 + 1 
OR 
1 
1 

6 The taxpayer is entitled to order their affairs/sell the asset to the best 
advantage. This principle was established in CIR v Stott. 

7 The fact that it was actually used in trade as an asset and claimed allowances 
could indicate initial intention. 

8 One could also argue that the office building is the tree and not the fruit.  This 
principle was argued in the Visser court case. 

PROFIT-MAKING  

9 The question to be answered is whether the transaction is carried out as a 
profit-making scheme.  This is a well-established principle in cases similar to the 
transaction of Developers. See CIR v Pick 'n Pay Employee Share Purchase 
Trust and CIR v Stott. 

1 
 

1 

10 The Elandsheuwel Farming (Pty) Ltd case stated that the acts and omissions of 
a juristic person are controlled by living beings and that they are the brain and 
the ten fingers of that juristic person (alternative case: Richmonds estates). 
Accordingly, one must look to the actions of the directors to determine the 
intention of Developers. 

 
 

1 
1 
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11 The sale of property could be viewed as a profit-making scheme and it should 
accordingly be treated as revenue as Developers is involved in developing and 
selling property.  For this reason it could be argued that Developers’s core 
business has influenced its decision to sell its building.  

MAX 2 

 
 

1 

12 The fact that management has stated that the sharp increase in property prices 
prompted the sale of the building strengthen the argument above. 

1 
 

13 The tax payer had entered into a similar transaction in 2008 – this could indicate 
revenue in nature. 

1 

14 The taxpayer paid for the construction of the building in cash – this indicates 
towards revenue in nature. 

1 
 

15 The building was held for 6 months when the taxpayer decided to sell – 
indicates towards revenue in nature. 

 
1 

CHANGE IN INTENTION  - CROSSING THE RUBICON  

16 Based on the Natal Estates case / John Bell case / Elandsheuwel case, one 
should consider a number of factors in deciding whether the taxpayer has 
engaged in a scheme for profit making.  These factors include the taxpayer's 
ipse dixit as to the intention and the degree, nature, duration, extent and 
marketing operations of the enterprise. From the totality of the facts one then 
enquires whether it can be said that the taxpayer had crossed the Rubicon and 
gone over to the business or embarked upon a scheme of selling land for profit. 

1 
 
 
 
 

1 

17 Developers’s motive for selling the building was to make a profit. This is a strong 
indication that its intention has changed and that it has embarked on a profit-
making scheme. The activities of advertising the building, coupled with short 
holding period and the fact that numerous offers were received before one was 
eventually accepted suggest that the company has crossed the Rubicon. 

 
 

1P 
 

1P 

CONCLUSION  

18 Based on the assessment of Developers’s circumstances, the proceeds on sale 
of property should be treated as revenue in nature. 1C 

Available  19 

 Maximum 13 

Communication skills – clarity of expression 1 

Communication skills – logical argument 1 

Total for part (a) 15 
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Part (b) Prepare a corrected consolidated tax rate reconciliation of the 
Developers group for the year ended 31 December 2014 in terms of 
IAS 12. Provide a brief explanation for each reconciling item 
included in your reconciliation and for each reconciling item in Miss 
Nerves’s draft tax reconciliation excluded from your reconciliation 

 Assume that the proceeds on the sale of Developers’ own office 
building is a receipt of a capital nature for tax purposes 

Marks 

Developers group – tax rate reconciliation 
Italics: alternative presentation format 

  

Corporate statutory tax rate 
Or Tax on accounting profit (36 430 000 x 28%) 

28,00% 
10 200 400 

1 

Reconciling items   

General: 
As both companies are subsidiaries, all reconciling items in individual 
tax rate recons are also included as the same line items in the group 
tax rate recon. 

 1 

Temporary differences 
 
Reason: Not a reconciling item because deferred tax has been 
provided on temporary differences, i.e. is already reflected in the 
starting point of 28% OR the tax expense includes current and 
deferred tax and thus the tax expense already takes temporary 
differences into account OR the difference between the accounting 
and taxation treatment is merely temporary in nature due to a timing 
difference OR temporary differences are not permanent differences. 
Only permanent differences should be in the tax rate recon. 

0,00% 
0 

 
 

1 
1 

Previously unrecognised tax benefit on the assessed loss utilised  
55 000 x 0.28 / 36 430 000 Or 55 000 x 0.28 
 
Reason:  Deferred tax should have been recognised in 2013 for the 
assessed loss up to the taxable temporary differences included in 
Equipment and it may not have been offset against taxable 
temporary differences in other entities within the group.  
A deductible temporary difference of R55 000 (630 000 - 575 000) of 
Equipment was not raised in 2013, due to uncertainty of future 
profitability.  
However, the assessed loss was utilised in 2014, which indicates 
that it would have been recognised in 2014. 
The recognition of the unrecognised deferred tax asset in 2014 
would decrease the tax expense and thus the recon item is a 
decrease relative to the profit before tax. 

-0,04% 
-15 400 

1 + 1 
 
 
 

1 
 
 

1 
 
 

1 
 

1 

Non-taxable capital gain (land) 
 
Reason: Not a reconciling item because the revaluation adjustment 
is recognised in OCI and not in P/L. 

0,00% 
0 

 
 

1 + 1 

Foreign profits taxed at lower rate  
(R20 000 000 x (28% - 15%) = 2 600 000/36 430 000)  
Or (R20 000 000 x (28% - 15%) = 2 600 000 
 
Reason: Profits earned in Mauritius are taxed at 15% and not at 
28% - hence 13% is a reconciling item. Since Cleaners is a foreign 
business establishment, all income and expenses will be excluded in 
accordance with 9D (net income is Rnil) for further taxation of the 

-7,14% 
-2 600 000 

1 + 1 
 
 
 

1 
 

1 
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differential.   

Withholding tax on dividends declared  
 
Reason: Not a reconciling item because this is not a tax of the group 
– the tax is on the shareholders. 

0,00% 
0 

 
 

1 + 1 

Exempt dividends 
303 964 (calc. 1) x 0.28 / 36 430 000 (see calc 1 for mark allocation) 
Or 303 964 (calc. 1) x 0.28 = 85 110 
 
Reason: Exempted dividends are included in accounting profit, but 
since they are not taxable it is a reconciling item. Or exempt 
dividends received will be a permanent difference and therefore a 
reconciling item. 

-0,23% 
-85 110 

1 
 
 
 

1 + 1 

Non-taxable capital gain 
 
(5 000 000 - 3 600 000) = 1 400 000 x 0.334 x 0.28 / 36 430 000 (or 
alternatively, R1 400 000 x 28%/36 430 000 = -1.08%, R1 400 000 x 
66.6% x 28%/36 430 000 = 0.72% 
 
Reason: The portion of the gain above the original cost price of the 
asset represents a capital gain of which only 66.6% are taxable. 
33.3% included in accounting profit is therefore not taxable and 
represents a reconciling item (or a permanent difference). Any 
recoupment of wear and tear allowances will be taxable at 28% and 
hence it is not a reconciling item. 

-0,36% 
-130 928 

1 
 

1 + 1 
 
 
 
 

1 
 

1 

Depreciation on office buildings  
 
Reason: There are allowances available on office buildings in terms 
of section 13quin. Differences between the accounting and tax are 
reconciled through deferred tax (temporary differences).  

0,00% 
0 

 
 

1 + 1 

Section 6quat rebate  
 
Reason: The interest income of R190 000: Included in tax paid for 
the period is the non-recoverable withholding tax of 22 800. 
However, the entity would be entitled to a section 6quat rebate for 
this amount which would reduce its effective tax rate. The net result 
is that an entity would be taxed at a rate of 28%, accordingly no 
reconciling item.  

0,00% 
0 

 
 

1 + 1 

Section 12H allowances 
 
380 000 (calc 2) x 0.28 / 36 430 000 (Refer to Calc 2 for mark 
allocation) 
 
Reason: Section 12H provides for allowances in addition to actual 
expenditure on learnership agreements in calculating current tax. 
These allowances are not expenses for accounting purposes and 
represents a reconciling item. 

-0,29% 
-106 400 

1 
 
 
 
 

1 + 1 

Effective tax rate 
Income tax expense (out by 1 580 due to rounding of the 19.94%) 
Presentation as a percentage  

19,94% 
7 264 142 

1C 
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Calculation 1: Exempt dividends received   

XYZ Ltd 30 000,00  1 

ABC Ltd 250 000,00  1 

Reason ABC Ltd: Dividend in specie received is exempt under 
s64FA 

 1 

DEF Plc (participation exemption)   8 000,00  1 

GHI Plc (dual listed exemption)   9 000,00  1 

Reason GHI Plc: A dual listed company meets the definition of 
"company" for dividend tax purposes. This would therefore be 
subject to dividends tax, but exempt because it's paid to a SA 
company (s10B(2)). 

 1 

JKL Plc (partial exemption) 15 000 x 13 / 28      6 964,29  1 

  303 964,29   

   

Calculation 2: Section 12H allowances   

Section 12H(2)(a): Annual allowance (6 x 30 000)  180 000,00  1 

Section 12H(5): Annual allowance – disabled (1 x 20 000)   20 000,00  1 

Section 12H(4): Completion allowance (3 x 30 000 x 2)  180 000,00  1 

  380 000,00   

   

Available 44 

Maximum 40 

Communication skills – presentation 1 

Communication skills – layout and structure 1 
Total for part (b) 42 
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Part (c) Discuss whether in your opinion the Developers group’s effective 
tax rate for the year ended 31 December 2014 supports or 
contradicts the headline that appeared in the business media 

Marks 

This is an open-ended question without a structured solution. Students should 
illustrate an understanding of the reconciling items and whether the group could be 
accused of tax avoidance activities. 

 

Points students may address:  

 In running a business, business often tries to conduct its business in the most 
favourable tax structure. Often business implements structures for tax 
avoidance, representing legal methods of reducing one’s tax burden. It is well 
extablished that individuals and corporations are allowed to structure their tax 
affairs to minimisze their tax liability.   

 However, business should not engage in illegal activities to evade tax. 1 

 Companies, as highlighted in the news article, may be applying legal methods to 
reduce their tax burden. However, this has come under scrutiny as citizens 
question if companies pay their fair contribution to tax for the revenues it 
generates in the countries they operate (recent cases in the UK include 
Starbucks, Google and Facebook).   1 

 The question states that the group had the choice to establish the subsidiary in 
South Africa, but chose Mauritius due to its favourable business environment. 

 In considering a business environment, tax would be a consideration. However, 
companies may look into local regulations, labour environment (laws and 
relationships), business support and infrastructure as factors in considering a 
favourable business environment.  

1 
 
 
 

1 

 The single biggest reconciling item is the Mauritian profit, which reduces the 
effective tax rate by 7,14%.  

 This may be seen as eroding the South African tax base and contrary to the 
group's claims of being socially responsible. 

1 
 

1 

 In the case of most firms, tax is the single biggest contribution it makes to 
society and initiatives by firms to avoid or significantly reduce taxes are against 
the spirit of corporate social responsibility. 1 

 Based on the information provided it appears as if Developers has structured 
their affairs to their best advantage for tax purpose within the ambit of the 
various tax laws and as such acted within the law and did pay their fair share of 
tax. 1C 

Available 8 

Maximum 3 

Total for part (c) 3 

 


